BEFORE THE TENNESSEE DEPARTMENT OF EDUCATION
DIVISION OF SPECIAL EDUCATION

IN THE MATTER OF:

B s:.cere, ana pocket No: || Gz

Parents,
Petitioners,

v.

HAMILTON COUNTY SCHOOLS,
Respondent.

FINAL ORDER

This contested case was heard in_ Tennessee, on_

before Marion P. Wall, Administrative Judge, assigned by the Secretary of State, Administrative
Procedures Division, pursuant to Tenn. Code Ann § 49-10-606 and Tennessee State Board of
Education Rule No. 0520-1-9-.08. The Petitioners' were represented by the parents, who waived
legal counsel. The Respondent Metropolitan Hamilton County Schools (HCS), which is the
local education agency (LEA), was represented by_ of the Chattanooga bar.

After consideration of the record and the arguments of the parties, it is determined that
the Respondent HCS has properly implemented the student’s IEPs and has provided FAPE to the
student, and therefore the requests for relief should be denied. This determination is based upon

the following.

! For clarity, the parents will be referenced as ‘_’ herein; the student will be referenced as ‘-”

It is noted that the parents waived their privacy rights, to the point of inviting the press into the hearing. Therefore,
using the actual name presents no issues.







SUMMARY OF THE EVIDENCE

-testiﬁed. Dr. _testiﬁed on the Petitioners’ behalf, and Petitioner also
called | 2. o< I I I B
I I B B o B 1o Respondent

presented one additional witness: Dr._ Ph.D.

Numerous exhibits were entered into evidence, consisting of school records, videos of

- abilities, and other documentary evidence.

FINDINGS OF FACT
1. The student_year old boy who was enrolled in the Hamilton County

Schools. He was in the- grade and attended_Elcmcntary School until his

parents placed him in_ at the end of thc_ school year. He has

attended that school since.
2 -is certified to receive special education services, and has received those

services for several years.

i - is a very personable child. He has a diagnosis 0_
_ He has an IQ of somewhere around. but this score is not necessarily

reflective of all his abilities, particularly his social skills. He is very social, and social
interactions are important to him, as are friendships. He has good social awareness, acting
appropriately in social situations. He has good language skills for interaction with others. His
peers enjoy his company, accept him, and provide help at times when it is necessary. In short,
-social skills are well-developed and an asset to him. Dr-found he had a level of
self help skills below that of others, but more than one would expect for a child with an

intellectual disability; in fact, for this situation, Dr.- found him to be very advanced,



compared to other children with intellectual disabilities. -also has good memory skills
which have helped him with reading, particularly with recognizing words.

5. -has received special education services since his_year. At the
end of _ he was behind his peers in reading and arithmetic, but the gap was not very
large. - repeated the-grade. At the start of the- school year,-entered

- grade. At that time, he was said to be at the_ level in math, and his reading

level was said to be about that expected in the middle of the-grade year. His phonemic
awareness in reading was a little lower, being at the level found at the end of - or the
start of the- grade. It is noted that there generally is a drop-off in abilities between-and
] grade, which is then made up when school resumes. In- case, the drop was not
particularly remarkable.

6. -received special education services throughout his-grade year. He
had a 1 on 1 aide for the day, as well as 30 minutes of one to one instruction in both math and
reading, with an additional 30 minute pull out time for reading. His IEP provided for various
aids and strategies for his education’. While the IEP was tied to the levels of - grade, the
school psychologist prevailed upon the IEP team to add that the assignments could be modified
to meet present levels of performance. In- Extended School Year (ESY) was proposed,
but was not convenient to the family’s summer schedule, and so was not done. Looking at the
IEP for that year, it seems clear that the plan incorporates a great many aids and
accommodations, as well as a full time aide, to try to enable his to succeed in the- grade

and perform at affjerade level.

% This IEP was arrived at by a difficult process. The LEA suggested that trying something else might be best, given
that [l was performing at aﬁOWlevel. The LEA was afraid that he would not be able
to keep up with the faster paced curriculum o grade. The parents adamantly refused to consider any
placement other thanhﬁlementary.






10.  AnIEP meeting was held in -to discuss the state of affairs. At this

meeting, the parents were told that- had “hit a wall,” and that he was not progressing. The
parents walked out of this meeting.’

16.  An Individual Educational Plan (IEP) was created for the_school after
many hours of meetings. The parties agreed on the occupational therapy and speech/language
therapy goals for- The disagreement arose concerning placement. This IEP placed-at
the CDC center at-. The parents are not interested in-attending this facility. They
wish him to continue a_ Elementary, which is close to their home and whcrc-
friends were going to school at the time.

17. The- IEP for- besides placing him at the CDC center, was not
geared tc- grade levels; instead, it was geared to the- present levels of performance.

At that time, he was still working at the-grade level, at best. He could write no more than

? It is unfortunately the case that there are ill feelings between the patties. The school staff spoke of being
intimidated, and there was testimony of extremely offensive statements being made to the case manager at the
hearing. Both would seem true. Regardless, the issue in this case is- the ill feelings, however, could not have
helped in working together to arrive at a mutually agreed upon plan.

4h abilities in these areas, particularly counting by twos or tens, seem to vary from time to time, and he has
shown greater abilities at times.



_ He had a relatively high “learning level,” meaning he could

concentrate, pay attention, and retain information, short term, but was not able to convert this
short term memory into long term memory. In fact, it was this problem that was said to be
behind his ability to progress. The school personnel, and the school’s expert witness, testified
that- needed things broken up into small packets of information which would then be
repeated until he was able to internalize them. He needed over-learning, meaning not only initial
learning, but also re-learning, and consistent practice.

18.  The testimony is unrebutted that the CDC placement would provide a setting for
just this sort of learning. The proposed IEP would have had-rccciving numerous supports
and accommodations that would allow for overlearning. It would allow for specialized
instruction in reading and math, and also time for social studies and science. He would have
some four hours of specialized instruction, and supposedly three hours with typical peers,
including lunch, recess, and related arts (music, art, physical education). It also proposed an
ESY to prevent regression.

19. Rather than continue- education under this IEP, the parents removed-
from HCS, and placed him at the- school, for which reimbursement is sought. At the
- school, he is taught by - -has-years experience as a
teacher, but this is his first year as a lead teacher. He has no teaching degree. He took a
correspondence course for his- certification. He has no professional certifications like

- but none would be expected in the system in which he works. He has no experience

teaching children with disabilities, whether intellectual or otherwise. His class consists of N

_gradcrs. -spcnds all day with his typical peers. He



has a full time aide. He has little in the way of behavior problems, according t(-5 . .

- did not starl- at the-grade level, but lower, so that he could make up whatever he

had missed. As of the time of the hearing,-was working on material that was either at the

- level or the_level. - too, has noticed that-can remember

words, but does not know his phonics.-has not yet mastered the- math test,

though he has taken it three times. - testified that- students often linger at

one plateau until, like a light coming on, they suddenly progress. _ stated that he
thoughl-would be at the- level at the end of the year, but this was just a guess. In
short,- has not progressed academically to any significant degree, at least at the time of the
hearing.

20.  The IEP development process, for both the- year and the_
year, complied with required procedures, including meaningful parental participation. There is
no contention of any failings in this area.

21.  As to the - IEP, the parents contend that it was not faithfully
implemented®. They particularly point to the fact that instruction was modified to deviate from
the core -materials, and also point to the relative inexperience of-,-
case manager. They assert that it is because of this inexperience and abandonment of -
grade goals that-did not progress as hoped.

21.  This contention is utterly rejected. The IEP was implemented in a manner so as to
confer a genuine academic benefit; in fact, it was implemented in a way that seems well

calculated to do so. As to inexperienced teachers, it is true that-was the first child with an

s -has refused to go in to school a few times, and is off task maybe half the time. Half the time seems a lot.

¢ There is no question raised as to whether the IEP was appropriate. The only people who felt that it might not meet
needs were the school, and the IEP incorporated those concerns by allowing modification of assignments.

The placement and supports at || l] were done at the insistence of the parents.
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problems, and the presentation of doable material likely abated it. His current level of
performance is the same, or nearly the same, as that achieved the previous year.

22 The- IEP was reasonably calculated to confer a meaningful educational
benefit, and was appropriate to- It would have provided FAPE. One of the main areas of
disagreement concerns the placement at the CDC center. The parents contend that it separates
him from his friends at the neighborhood school, - who are neighborhood children.
It undoubtedly does. - will nevertheless have some interaction with typical peers in the
course of the day, if not the friends he had before he went to the- school. Secondly,
the parents complain that the CDC placement is not a placement within the least restrictive
environment. Actually, it would seem that as- fell further and further behind his typical
peers in - he would have been more and more segregated with his aide, off in a
separate part of the class where material more appropriate to his level of performance could be
presented to him. It seems clear that presenting -material to-righl now would not
only be fruitless, it would be counterproductive in that it would lead to frustration and behavior
problems.8 It is a very real question in these circumstances exactly what environment he would
have been in, the classroom with the typical peers or the classroom in the back of the room
which had a one student population.

23.  The development of the_IEP was done properly. The law first requires
identification of present levels of performance in all areas, including an evaluation of all deficits.

24.  Next, the IEP team develops goals and objectives to remediate those deficits.

¥ Behavior problems in class would affect not just -education but that of others. There was not sufficient
proof, however, to establish such disruption would be bound to occur. Accommodations could be made, but might
well segregate him further. At any rate, presentin materials to Il right now would be educationally
inappropriate.
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with the use of supplementary aids and services cannot be achieved
satisfactorily.

See also TENN. CODE ANN. § 49-10-103(c).

12.  In determining the LRE appropriate for the child, attention is to be paid to
whether the child is receiving a real academic benefit in the less restrictive environment. JH. V.
Fort Bend Ind. Sch. Dist., 59 IDELR 122 (5™ Cir. 2012).

12.  The IDEA contains procedural due process safeguards for parents and children,
34 CFR §§ 300.500 et seq. Some of these include the opportunity to examine records and to
participate in educational meetings (34 CFR § 300.501); to obtain an independent educational
evaluation in certain circumstances (34 CFR § 300.502); notice in specified instances (34 CFR
§§ 300.503 through 300.505); and procedures to resolve disputes (34 CFR §§ 300.506 through
300.517).

13.  In order to prevail on a claim for reimbursement for the parents must show that
the LEA failed to provide FAPE, and that the private placement does provide appropriate
educational services. R.S. v. Lakeland Cent. Sch. Dist., 59 IDELR 32 (2™ Cir. 2012). It is not
enough to show that the private placement is a better fit; it must be shown that the LEA did not
provide an appropriate educational program for the student. C.C v. Fairfax County Bd. of
Education, 59 IDELR 95 (E.D. Va. 2012).

ANALYSIS

Parents do not allege any procedural violations.

The Petitioners in this case asserted that- did not receive a free appropriate public
education (FAPE) because the HCS failed to implement the students’ IEPs in several respects.
First, as a preliminary matter, the Petitioners argued that the school district failed to failed to

teach the_ curriculum as set forth in the IEP. The proof does not support this
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The long and the short of this case is that parents have failed to substantiate the
allegations of not implementing the-IEP, and have likewise not shown that the-
-IEP was not reasonably calculated to provide FAPE. Finally, parents have not shown that
the-placement will provide FAPE.

It is quite clear that the parents are devoted parents, who want only what they consider
best for their child. It is also quite clear that HCS likewise is looking at what they consider best
for -education. The dedication and commitment of the staff was just as apparent. This
case is, essentially, about educating-at the CDC center. The parents maintain it is not
appropriate; HCS maintains it is. Based on the documentary evidence of -progress, or
lack thereof, his behavior problems partly caused by this lack of progress, and the supports
envisioned in the- IEP, and the expert testimony regarding appropriate instructional
settings and techniques, the position of HCS is the more persuasive.

CONCLUSIONS OF LAW

It is concluded that the Respondent has provided FAPE.

It is concluded that th- IEP was reasonably calculated to provide FAPE, and
that the educational placement satisfied requirements under state and federal law.

It is concluded that the Petitioners have been accorded the procedural safeguards
specified under the IDEA, including proper notice and meaningful parental participation in the
IEP process.

It is concluded that the Respondent is the prevailing party on all issues in this matter.

Accordingly, based upon the foregoing, it is ordered that the Petitioners’ request for

reimbursement for private school tuition is hereby denied.
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This Final Order entered and effective thlsQ"O a’ ay of @ tSC. 2013.

G 2 Ml

Marion . Wall
Administrative Judge

F1led in the Administrative Procedures Division, Office of the Secretary of State, this

Dﬁday of 0 )TCGMOEL 2013.

é). Fedund. (pllor

J. Richard Collier, Director
Administrative Procedures Division
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